PORT COMMISSION MINUTES
JUNE 18, 2009

Be it remembered that a regular meeting of the Port Commission of
the City of Long Beach, Mississippi, was begun and held at the Long
Beach School District Central Office, 19148 Commission Road, in said
City at 5:30 p.m. o’clock, it being the third Thursday in June, 2009, and
the same being the time, date, and place fixed for holding said meeting.
There were present and in attendance on said Commission and at the
meeting the following named persons: Commission President Phil Kies,
Secretary Barbara Reed, Commissioners Vernon Ehlers, Kaye Couvillon,
Chuck Ryan, Charles Purchner, David Marks, Steve Nicosia,
Harbormaster Calvin Poupart, City Attorney James C. Simpson, Jr., and
Deputy City Clerk Stacey Dahl.

Absent the meeting was Vice President James Hancock.

There being a quorum present and sufficient to transact the
business of the Port Commission, the following proceedings were had
and done.
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The meeting was called to order and it was the consensus of the
commission to add Mr. David Vicknair, Project Manager with Broaddus
and Associates, to the agenda and to take up agenda business in a
random order.
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Commissioner Purchner made motion seconded by Commissioner
Reed and unanimously carried to approve the Port Recess Minutes of
June 9, 2009, as submitted.
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The commission recognized Mr. Michael Costelli, Simpkins &
Costelli, Inc. After considerable discussion, Commissioner Marks made
motion seconded by Commissioner Reed and unanimously carried to
approve the following Agreement Between Owner and Engineer For

Professional Services, and authorize the Mayor to execute the same:
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AGREEMENT
BETWEEN OWNER AND ENGINEER
FOR
PROFESSIONAL SERVICES

Replaces Agreement dated November 16, 2006

April 9, 2009, (“Effective Date™) between

THIS IS AN AGREEMENT effective as of

City of Long Beach, Mississippi (*Owner™)

and ) Simpkins & Costelli, Inc. ~ (“Engineer™)

Engineer agrees to provide the services described below to Owner for Harbormaster Building (A.K.A. {*Project™),
FEMA Form 5852)

Description of Engineer’s Services:  Furnish Architectural and Engineering design and consfruction phaﬁc services as

further described in Exhibit A,

Owner and Engineer further agree as follows: i

1.01 Basic Agreement

A, Engineer shall provide, or cause to be provided,
the serviees set forth in this Agreement, and Owner shall
pay Engineer for such Services as set forth in
Paragraph 9.01.

201 Payment Procedures

A, Preparation of Invoices. Engineer will prepare
progress payment invoices in accordance with Engineer’s
standard invoicing praclices and submit the invoice to
Owner.

B.  Paymemt of Invoices. Tnvoices are due and
payable within 30 days of receipt. If Owner fails to make
any payment due Engineer for services and expenses
within 30 days after receipt of Engineer's invoice, the
amounts due Engincer will be increased at the rate of
1.0% per month (or the maximum rate of interest
permitted by law, if less) from said thirtieth day. In
addition, Engincer may, without liability, after giving
seven days written notice to Owner, suspend services
under this Agreement until Engineer has been paid in full
all amounts due for services, expenses, and other related
charges. Payments will be credited first to interest and
then te principal.

3.01 Additional Services

A, If authorized by Owner, or if required because
of changes in the Project, Engincer shall furnish services
in addition to those set forth above.

B.  Owner shall pay Engineer for such additional
services as follows: For additional services of Engineer’s
employees engaged directly on the Project an amount
equal to the cumulative hours charged to the Project by
each class of Engineer’s employees times standard hourly
rates for each applicable billing class; plus reimbursable
expenses and Engineer’s consultants’ charges, if any.

4.01 Termination

A.  The obligation to provide further services under
this Ag may be terminated:

1. For cause,

a. By either party upon 30 days written
notice in the event of substantial failure by the
other party to perform in accordance with the
Agreement’s terms through no fault of the
terminating party.

b. By Engineer:
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1} upon seven days writien notice
if Engineer believes that Engineer is
being requested by Owner to furnish or
perform services contrary to Engineer's
responsibilities as a licensed professional;
or

2) upon seven days written notice
if the Engineer’s services for the Project
are delayed or suspended for more than
90 days for reasons beyond Engineer's
conrol.

3)  Engineer shall have no Hability
to Ohwner on account of such termination,

c.  Notwithstanding the foregoing. this
Agreement will not terminate as a result of a
substantial failure under paragraph 4.01.A.1.a
if the party receiving such notice begins, within
seven days of receipt of such notice, to correct
its failure and proceeds diligently to cure such
failure within no more than 30 days of receipt
of notice; provided, however, that if and 1o the
extent such substantial failure cannot be
reasonably cured within such 30 day period,
and i such party has diligently attempted to
cure the samc and thereafter continues
diligently to cure the same, then the cure period
provided for herein shall extend up to, but in
no case more than, 60 days after the date of
receipt of the notice.

2. For convenience, by Owner cffective upon the
receipt of notice by Engineer.

B. The terminating party under paragraphs
4.0LA0 or 40LA2 may ser the effective date of
lermination at a time up to 30 days later than otherwise
provided to allow Engineer 1o demobilize personnél and
equipment from the Project site, to complete fasks whose
value would otherwise be lost, to prepare notes as to the
statns of completed and uncompleted tasks, and to
assemble Project materials in orderly files,

5.01 Controlling Law

AL This Agreement is to be governed by the law of
the state in which the Project is located.

6.01 Successors, Assigns, and Beneficiaries

A, Owner and Engineer each is hereby bound and
the partners, successors, excculors, adininistrators, and
legal representatives of Owner and Engineer (and to the
extent permitted by paragraph 6.01.B the assigns of
Owner and Engineer) are hereby bound to the other party
o this Agreement and to the partners, successors,
executors, administrators, and legal representatives (and

2ols

said assigns) of such other party, in respect of all
covenants, agreements, and obligations of this
Apreement,

B. Neither Owner nor Engineer may assign, subler,
or transler any rights under or interest (including, but
without limitation, moneys that are due or may become
due) in this Agreement without the written consent of the
other, except to the extent that any assignment. subletting.
or transfer is mandated or restricted by law., Unless
specifically stated to the contrary in any writlen consent
lo an assignment, no assignment will release or discharge
the assignor from any duty or responsibility under this
Agreement.

7.01 General Considerations

Ao The sandard of care for all professional
engineering and related services performed or furnished
by Engineer under this Agreement will be the care and
skill ordimarily used by members of the subject profession
practicing under similar circumstances at the same time
and in the same locality, Engineer makes no warranties,
express or implied, under this Agreement or otherwise, in
connection with Engineer's services.  Engineer and iis
consultants may use or rely upon the design services of
others, including, but not limited to, conmractors,
manotacturers, and suppliers.

B.  Engineer shall not at any time supervise, direct,
or have control over any contractor's work, nor shall
Engineer have authority over or responsibility for the
means, methods. techniques, sequences. or procedures of
construction selected or used by any contractor, for safety
precautions and programs incident to a contractor’s work
progress, nor for any failure of any contractor to comply
with laws and regulations applicable to contractor's work.

C.  Engineer neither guarantees the performance of
any contractor nor assumes responsibility  for  any
contractor’s failure to furnish and perform iis work in
accordance wiih the contracl between Owner and such
confractor,

D, Engineer  shall not be responsible for the acts
or omissions of any contractor. subcontractor, or supplier.
or-of any contractor's agents or cmployees or any other
persons (except Engineer’s own employees) at the Project
site. or otherwise furnishing or performing any of
construction work: or for any decision made on
interpretations  or clarificdtions  of the construction
contract given by Owner without consultation and advice
of Engineer.

E. The general condilions for any construction
contract documents prepared hereunder are 1o be the
“Standard General Conditions of the Construction
Contract” as prepared by the Engineers Joint Contract
Documents Committee (Mo, C-700, 2002 Edition).

EJCDC E-520 Short Form of Agreement Detween Owner and Enginecr for Professional Services
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F. All design documents prepared or furnished by
Engineer are instruments of service, and Engineer retains
an ownership and property interest (including the
copyright and the right of reuse) in such documents,
whether or not the Project is completed.

G.  To the fullest extent permitted by law, Owner
and Engineer (1) waive against each other, and the other's
employees, officers, directors. agents, insurers, partners,
and consultants, any and all claims for or entitlement to
special, incidental, indirect. or consequential damages
arising out of, resuliing from, or in any way related to the
Project, and (2)agree that Engineer’s total liability to
Owner under this Agreement shall be limited to $50.000
or the total - amount of compensation received by
Engineer, whichever is greater.

H.  The parties acknowledge that Engineer's scope
of services does not include any services related to a
Hazardous Environmental Condition (the presence of
asbestos, PCBs, petroleum, hazardous substances or
waste. and radioactive materials). If Engineer or any other
parly encounters a Hazardous Environmental Condition,
Engincer may, @l its option and without liability for
consequential or any other damages, suspend performance
of services on the portion of the Project affected thereby
until Owner: (i) retains appropriate specialist consultants
or contractors lo identify and, as appropriate, abate,
remediate, or remove the Hazardous Envirommenial
Condition; and (i) warants that the Sie is in full
compliance with applicable Laws and Regulations.

3of5

8.0 Total Agreement

A, This Agreement (consisting of pages | to 5
inclusive together with any expressly  incorporated
appendix). constitutes the entive agreement between
Owner and Engineer and supersedes all prior written or
oral understandings.  This Agreement may only be
amended, supplemented, modilied. or canceled by a duly
executed written instrument.
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9.01 Payment (Percentage of Construction Cost)

A, Using the procedures set forth in paragraph 2.01, Owner shall pay Engineer as follows:
FEMA Fee Curve A (Exhibit B)
1. Anamount equal to  *XXXXFPREGREOF the cost to construct the work designed or specified by the Engineer
(“Construction Cost”). This amount includes compensation for Engineer’s Services and services of Engineer’s
consultants, if any. The percentage of Construction Cost noted herein accounts for labor, overhead and profit.

2. Asa basis for payment to Engineer, Construction Cost will be based on one or more of the following !
determinations with precedence in the order listed: |

2. For work designed or specified by Engineer and incorporated in the completed Project, the actual
final cost of the work performed by Contractor.

b, For work designed or specified by Engineer but not constructed, the lowest bona fide bid received
from a qualified bidder for such work; or, if the work is not bid, the lowest bona fide negotiated proposal or
contractor’s estimate for such work.

. For work designed or specified but not constructed, upon which no bid, proposal, or estimate is
received, Engineer’s most recent opinion of probable Construction Cost.
final
B.  The Engincer’s compensation is conditioned on the time to complete construction FoF SNceBaiR X X X X X XX 4Nsris,

Should the time to complete construction be extended beyond this peria(l#total compensation to Engineer shall be ﬂ
appropriately adjusted. duw Yo SCoPL thas a4 \4\

LY
C.  Reimbursable Expenses: For reimbursable expenses, a multiple of 1.10 times the amounts billed to the Enginee@é Q‘\ 1
for such services. Reimbursable Expenses shall include: (1) Printing and Reproduction; (2) Out-oE-Town Travel. \Q&\@

§ !

D.  Where compensation is based on a stipulated sum of percentage of construction cost, progress payments for Basic \'
Services in each phase shall total the following percentages of the total Basic Compensation payable:

Schematic Phase Fifteen Percent (15%)
Design Development Phase Twenty Percent (2084}
Construction Documents Phase Forty Percent (4004)
Bidding or Megotiation Phase Five Percent { 5%)
Construction Phase Twenty Percent (20%%)
4of5 I

EJCDC E-320 Short Form of Agreement Between Owner and Engineer for Professional Services
Copyright © 2002 National Society of Professional Engineers for EICDC, All rights reserved,



PORT COMMISSION MINUTES
JUNE 18, 2009

IN WITNESS WHEREOF, the parties hereto have executed this Agreement, the Effective Date of which is indicated on

page 1.

OWNER:

By:

Title:

Date Signed:

Address for giving notices:

6435 Klondyke Road

ENGIMEER:

o (D csnn /Lo

“Michacl R. Costelli

Title: _President

Date Signed: April 9, 2009

License or Certificate No. and State

Mississippi P.E. - #06653

Address for giving notices:

P.0. Box 6233

Long Beach, MS 39560

_Gultport, MS 39506

Sof5
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This is EXHIBIT A, consisting of 10 pages, referred to in
and part of the Agreement between Owner and Engineer
for Professional Services dated April 9, 2009,

Engineer’s Services

Article 1 of the Agreement is amended and supplemented to include the following agreement of the parties.
Engineer shall provide Basic and Additional Services as set forth below.

PART 1- BASIC SERVICES
ALOL Study and Report Phase — N/4
A.02 Preliminary Design Phase

A, After acceptance by Owner of the Report and any other deliverables, selection by Owner of a
recommended solution and indication of any specific modifications or changes in the scope, extent,
character, or design requirements of the Project desired by Owner, and upon written authorization from
Owner, Engineer shall:

1. Prepare Preliminary Design Phase documents consisting of final design criteria, preliminary
drawings, outline specifications, and written descriptions of the Project.

2. Provide necessary field surveys and topographic and utility mapping for design purposes.
Utility mapping will be based upon information obtained {rom utility owners,

3. Advise Owner if additional reports, data, information, or services of the types deseribed in
Exhibit B are necessary and assist Owner in obtaining such reports, data, information, or
services,

4. Based on the information contained in the Preliminary Design Phase documents, prepare a
revised opinion of probable Construction Cost, and assist Owner in collating the various
cost categories which comprise Total Project Costs.

5. Perform or provide the following additional Preliminary Design Phase tasks or deliverables:
Preliminary Drawings

6. Furnish N/A review copies of the Preliminary Design Phase documents and any other

deliverables to Owner within _N/A calendar days of authorization to proceed with this
phase, and review them with Owner. Within _N/A calendar days of receipt, Owner

shall submit to Engineer any comments regarding the Preliminary Design Phase documents

and any other deliverables. (Completed on May:25,2007)

Page 1 of 10 Pages
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7. Revise the Preliminary Design Phase documents and any other deliverables in response to

Owner’s comments, as appropriate, and furnish to Owner N/A copies of the revised
Preliminary Design Phase documents, revised opinion of probable Construction Cost, and
any ather dclivcra_b_ies within _N/A ___ calendar days after receipt of Owner’s comments.
(Completed on August 16, 2008)

B. Engineer’s services under the Preliminary Design Phase will be considered complete on the date when
the revised Preliminary Design Phase documents, revised opinion of probable Construction Cosl, and
any other deliverables have been delivered to Owner.

A 1.03 Final Design Phase

A. After acceptance by Owner of the Preliminary Design Phase documents, revised opinion of probable
Construction Cost as determined in the Preliminary Design Phase, and any other deliverables subject to
any Owner-directed modifications or changes in the scope, extent, character, or design requirements of
or for the Project, and upon written authorization from Owner, Engineer shall:

1.

B. Engineer’s services under the Final Design Phase will be considered complete on the date when the

Prepare final Drawings and Specifications indicating the scope, extent, and character of the
Work to be performed and furnished by Contractor, If appropriate, Specifications shall
conform to the 16-division format of the Construction Specifications Institute.

Provide technical criteria, written descriptions, and design data for Owner’s use in filing
applications for permits from or approvals of governmental authorities having jurisdiction
to review or approve the final design of the Project; assist Owner in consultations with such
authorities; and revise the Drawings and Specifications in response to directives from such
authorities.

Advise Owner ol any adjustments to the opinion of probable Construction Cost known to
Engineer.

Perform or provide the following additional Final Design Phase tasks or deliverables: Final
Drawings, Specifications and Opinion of Probable Cost.

Prepare and furnish Bidding Documents for review by Owner, its legal counsel, and other
advisors, and assist Owner in the preparation of other related documents. Within 14 ddys of
receipt, Owner shall submit to Engineer any comments and subjcct to lhc provisions of
Paragraph 6.01.G, instructions for revisions. (CO {

Revise the Bidding Documents in accordance with comments and instructions from the
Owner, as appropriate, and submit 3 final copies of the Ridding Documents, a revised
opinion of probable Construction Cost, and any other deliverables 1o Owner within 30
calendar days after receipt of Owner’s comments and instructions.

submittals required by Paragraph A1.03.A.6 have been delivered to Owner.

Page 2 of 10 Pages
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C. In the event that the Work designed or specified by Engineer is to be performed or furnished under
more than one prime contract, or if Engineer’s services are to be separately sequenced with the work of
one ot more prime Contractors (such as in the case of fast-tracking). Owner and Engincer shall, prior to
commencement of the Final Design Phase. develop a schedule for performance ol Engineer’s services
during the Final Design, Bidding or Negotiating, Construction, and Post-Construction Phases in order
1o sequence and coordinate properly such services as are applicable to the work under such separate
prime contracts, This schedule is to be prepared and included in or become an amendment to Exhibit A
whether or not the work under such contracts is to proceed concurrently.

D. The number of prime contracts for Work designed or specified by Engineer upon which the Engineer’s
compensation has been established under this Agreement is 1. If more prime contracts are awarded,
Engineer shall be entitled to an equitable increase in its compensation under this Agreement.

A1.04 Bidding or Negotiating Phase

A, After acceptance by Owner of the Bidding Documents and the most recent opinion of probable
Construction Cost as determined in the Final Design Phase, and upon written authorization by Owner
to proceed, Engineer shall:

Assist Owner in advertising for and obtaining bids or proposals for the Work and. where
applicable, maintain a record of prospective bidders to whom Bidding Documents have
been issued, attend pre-Bid conferences, it any, and receive and process contractor deposits
or charges for the Bidding Documents.

[ssue Addenda as appropriate to clarity, correct, or change the Bidding Documents.

Provide information or assistance needed by Owner in the course of any negotiations with
prospective contractors.

Consult with Owner as to the acceptability of subcontractors. suppliers, and other
individuals and entities proposed by prospective contractors for those portions of the Work
as to which such acceptability is required by the Bidding Documents.

Perform or provide the following additional Bidding or Negotiating Phase tasks or
deliverables: Construction Drawings and Specifications

Attend the Bid opening, prepare Bid tabulation sheets, and assist Owner in evaluating Bids
or proposals and in assembling and awarding contracts for the Work.

B. The Bidding or Negotiating Phase will be considered complete upon commencement of the
Construction Phase or upon cessation of negotiations with prospective contractors (except as may be
required if Exhibit F is a part of this Agreement).

A1.05 Construction Phase

A, Upon successful completion of the Bidding and Negotiating Phase. and upon written authorization
from Owner, Engineer shall:

Page 3 of 1D Pages
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General Administration of Construction Contract. Consult with Owner and act as Owner’s
representative as provided in the General Conditions. The extent and limitations of the
duties. responsibilities, and authority of Engineer as assigned in the General Conditions
shall not be modified, except as Engineer may otherwise agree in writing. All of Owner's
mstructions to Contractor will be issued through Engineer, which shall have authority to act
on behalf of Owner in dealings with Contractor to the extent provided in this Agreement
and the General Conditions except as otherwise provided in writing.

Resident Project Representative (RPR) — N4

Sefecting Independent Testing Laboratory. Assist Owner in the selection of an independent
testing laboratory to perform the services identified in Exhibit B. Paragraph B2.01.0.

FPre-Construction Conference.  Participate in a Pre-Construction Conlference prior to
commencement of Work at the Site. :

Schedules. Receive, review. and determine the acceptability of any and all schedules that
Contractor is required to submit to Engineer, including the Progress Schedule, Schedule of
Submittals, and Schedule of Values.

Baselines and Benchmarks.  As appropriate, establish baselines and benchmarks for
locating the Work which in Engineer’s judgment are necessary to enable Contractor 1o
proceed.

Visits to Site and Observation of Construction.  In connection with cbservations of
Contractor’s Work while it is in progress: :

a. Make visits 1o the Site at intervals appropriate to the various stages of construction, o
Engineer deems necessary, (o observe as an experienced and qualified design
professional the progress and guality of Contractor’s exccuted Work. Such visits and
observations by Engineer, and the Resident Project Representative, if any. are not
intended to be exhaustive or to extend 1o every aspect of Contractor’s Work in progress
or to involve detailed inspections of Contractor’s Work in progress bevond the
responsibilities specifically assigned to Engineer in this Agreement and the Contract
Documents, but rather are to be limited to spot checking, selective sampling, and similar
methods of general observation of the Work based on Engineer’s exercise of
professional judgment as assisted by the Resident Project Representative, if any. Based
on information obtained during such visits and observations, Engineer will determine in
general if the Work is proceeding in accordance with the Contract Documents. and
Engineer shall keep Owner informed of the progress of the Work.

b. The purpose of Ehgineer's visits to, and representation by the Resident Projecl
Representative, if any, at the Site, will be to enable Engimeer to better carry out the
duties and responsibilities assigned to and undertaken by Engineer during the
Construction Phase, and, in addition, by the exercise of Engineer’s efforls as an
experienced and qualified design professional, to provide for Owner a greater degree of
confidence that the completed Work will conform in general to the Contract Documents
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and that Contractor has implemented and maintained the integrity of the design concept
of the completed Project as a functioning whole as indieated in the Contract Documents.
Engineer shall not. during such visits or as a result of such observations of Contractor’s
Work in progress. supervise, direct. or have control over Contractor’s Work, nor shall
Engineer have authority over or responsibility for the means, methods, techniques.
sequences, or procedures of construction selected or used by Contractor. for security or
safety on the Site, for safety precautions and programs incident to Contractor’s Work,
nor for any failure of Contractor to comply with Laws and Régulations applicable to
Contractor’s furnishing and performing the Work.,  Accordingly, Engineer neither
guarantees the performance of any Contractor nor assumes responsibility for any
Contractor’s failure to furnish and perform the Work in accordance with the Contract
Documents.

Defective Work, Recommend to Owner that Contractor's Work be rejected while it is in
progress if, on the basis of Engineer’s observations, Engineer believes that such Work will
not produce a completed Project that confonms generally to the Contract Documents or that
it will threaten the integrity of the design concept of the completed Project as a functioning
whole as indicated in the Contract Documents.

Clarifications and Interpretations; Field Orders.  lssue necessary clarifications and
interpretations of the Contract Documents as appropriate to the orderly completion of
Contractor’s work. Such clarifications and interpretations will be consistent with the intent
of and reasonably inferable from the Contract Documents. Engineer may issue Field Orders
authorizing minor variations in the Work from the requirements of the Contract Documents.

. Change Orders and Work Change Directives. Recommend Change Orders and Work

Change Directives to Owner. as appropriate. and prepare Change Orders and Waork Change
Directives as required.

. Shop Dreavvings and Samples. Review and approve or take other appropriate action in

respect to Shop Drawings and Samples and other data which Contractor is required to
submit, but only for conformance with the information given in the Contract Documents
and compatibility with the design concept of the completed Project as a functioning whole
as indicated by the Contract Documents. Such reviews and approvals or other action will
not extend to means. methods. techniques, sequences, or procedures of construction or 1o
safety precautions and programs incident thereto. Engineer shall meet any Contractor’s
submittal schedule that Engineer has accepted.

. Substitutes and “or-equal.” Evaluate and determine the acceptability of substitute or “or-

equal™ materials and equipment proposed by Contractor, but subject to the provisions of
Paragraph A2.02.A.2 of this Exhibit A. ,

Inspections and Tests, Require such special inspections or tests of Contractor’s work as
deemed reasonably necessary, and receive and review all certificates of inspections, tesls.
and approvals required by Laws and Regulations or the Contract Documents. Engineer’s
review of such certificates will be for the purpose of determining that the results certified
indicate compliance with the Contract Documents and will not constitute an independent

Tage 5 of 10 Pages
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evaluation that the content or procedures of such inspections, tests, or approvals comply
with the requirements of the Contract Documents. Engineer shall be entitled to rely on the
results of such tests.

. Disagreements beiween Owner and Contractor. Render formal written decisions on all

duly submitted issues relating to the acceptability of Contractor’s work or the interpretation
of the requirements of the Contract Documents pertaining to the execution. performance, or
progress of Contractor's Work; review cach duly submitted Claim by Owner or Contractor,
and in writing either deny such Claim in whole or in part, approve such Claim, or decline to
resolve such Claim if Engineer in its discretion coneludes that to do so would be
inappropriate, In rendering such decisions, Engineer shall be fair and not show partiality to
Owner or Contractor and shall not be liable in connection with any decision rendered in
goad faith in such capacity.

. Applications for Payment. Based on Engineer’s observations as an experienced and

qualified design professional and on review of Applications for Payment and accompanying
supporting documentation:

a. Determine the amounts that Engineer reccommends Contractor be paid.  Such
recommendations of payment will be in writing and will constitute Engineer’s
representation to Owner, based on such observations and review, that, to the best of
Engineer’s knowledge, information and belief, Contractor's Work has progressed 1o the
point indicated, the quality of such Work is generally in accordance with the Contract
Documents {subject to an evaluation of the Work as a functioning whole prior to or
upon Subslantial Completion, to the results of any subsequent tests called for in the
Contract Documents, and to any other qualifications stated in the recommendation), and
the conditions precedent to Contractor’s being entitled to such payment appear to have
been fulfilled in so far as it is Engineer’s responsibility to observe Contractor’s Work.
In the case of unit price work, Engineer’s recommendations of payment will include
final determinations of quantities and classifications of Contractor's Work (subject to
any subsequent adjustments allowed by the Contract Documents).

b. By recommending any payment, Engineer shall not thereby be deemed to have
represented that observations made by Engineer to check the quality or quantity of
Contractor’s Work as it is performed and furnished have been exhaustive, extended to
every aspect of Contractor’s Work in progress, or involved detailed inspections of the
Work beyond the responsibilities specifically assigned to Engineer in this Agreement
and the Contract Documents. Neither Engineer’s review ol Contractor’s Work for the
purposes of-recommending payments nor Engineer’s recommendation of any payment
including final payment will impose on Engineer responsibility to supervise, direct, or
control Contractor’s . Work in progress or for the means, methods, techniques,
sequences, or procedures of construction or safety precautions or programs incident
thereto, or Contractor’s compliance with Laws and Regulations applicable to
Contractor’s furnishing and performing the Work. It will also not impose responsibility
on Engineer to make any examination to ascertain how or for what purposes Contractor
has used the moneys paid on accourit of the Contract Price, or to delermine that title to

B P T) v
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any portion of the Work in progress, materials, or equipment has passed to Owner free
and clear of any liens, claims, security interests, or encumbrances. or that there may not
be other matters at issue between Owner and Contractor that might affect the amount
that should be paid.

Contractor’'s Completion Documents. Receive, review, and transmit to Owner maintenance
and operating instructions. schedules, guarantees, bonds, certificates or other evidence of
insurance required by the Contract Docuoments, certificates of inspection, tests and
approvals. Shop Drawings, Samples and other data approved as provided under Paragraph
AL05.A.11, and the annotated record documents which are to be assembled by Contractor
in accordance with the Contract Documents to obtain final payment. The extent of such
review by Engineer will be limited as provided in Paragraph A1.05.A.11.

. Substantial Completion. Promptly after notice from Contractor that Contractor considers

the entire Work ready for its intended use, in company with Owner and Contractor, conduct
an inspection to determine if the Work is substantially complete. If after considering any
objections of Owner, Engineer considers the Work substantially complete, Engineer shall
deliver a certificate of Substantial Completion to Owner and Contractor.

. ddditional Tasks, Perform or provide the following additional Construction Phase tasks or

deliverables: N/A

. Final Notice of Aceeptability of the Work. Conduct a final inspection to determine if the

completed Work of Contractor is acceplable so that Engineer may recommend, in writing,
final payment io Contractor. Accompanying the recommendation for final payment,
Engineer shall also provide a notice in the form attached hereto as Exhibit E (the “Notice of
Acceptability of Work™) that the Work is acceptable (subject to the provisions of Paragraph
A1.05A.15.b) to the best of Engineer’s knowledge. information, and belief and based on
the extent of the services provided by Engineer under this Agreement.

B. Duration of Construction Phase. The Construction Phase will commence with the execution of the
first construction Contract for the Project or any part thereof and will terminate upon written
recommendation by Engineer for final payment to Contractors. If the Project involves more than one
prime contract as indicated in Paragraph A1.03.C, Construction Phase services may be rendered at
different times in respect to the separale contracts, Subject to the provisions of Article 3, Engineer shall
be entitled to an equitable increase in compensation if Construction-Phase services are required after
the original date for final completion of the Work as set forth in the construction Contract.

C. Limitation of Responsibilities. Engineer shall not be responsible for the acts or omissions of any
Contractor, or of any subcontraciors, suppliers, or other individuals or entities performing or furnishing
any of the Work. Engineer shall not be responsible for the failure of any Contractor to perform or
furnish the Work in acecordance with the Contract Documents. Post-Construction Phase — N/A
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A 106 Post-Construction Phase — N/4

PART 2 ADDI TIONAL SERVICES

A2.01 Additional Services Requiring Owner's Written Authorization

A. If authorized in writing by Owner, Engineer shall furnish or obtain from others Additional Services of
the types listed below,

L.

1o

Preparation of applications and supporting documents (in addition to those furnished under
Basic Services) for private or governmental grants, loans, or advances in connection with
the Project; preparation or review of environmental assessments and impact statements;
review and evaluation of the effects on the design requirements for the Project of any such
statements and documents prepared by others; and assistance in obtaining approvals of
authorities having jurisdiction over the anticipated environmental impact of the Project.

Services to make measured drawings of or to investigate existing conditions or facilities, or
to verity the accuracy of drawings or other information furnished by Owner or others.

Services resulting from significant changes in the scope, extent, or character of the portions
of the Project designed or specified by Engineer or its design requirements including, but
not limited to, changes in size. complexity, Owner’s schedule, character of construction. or
method of financing: and revising previously accepted studies, réports, Drawings,
Specifications, or Contract Documents when such revisions are required by changes in
Laws and Regulations enacted subsequent to the Effective Date of this Agreement or are
due to any other causes beyond Engineer’s control.

Services required as a result of Owner's providing incomplete or incorrect Project
information to Engineer.

Providing renderings or models for Owner’s use.

Undertaking investigations and studies inchuding, but not limited 10, detailed consideration
of operations, maintenance, and overhead expenses; the preparation of feasibility studies,
cash [low and economic evaluations, rate schedules, and appraisals; assistance in obtaining
financing for the Project; evaluating processes available for licensing, and assisting Owner
in obtaining process licensing; detailed quantity swrveys of materials, equipment, and labor;
and audits or inventories required in connection with construction performed by Owner.

Furnishing services of Engineer's Consultants for other than Basic Services.

Services atuibutable to more prime constriction contracts than specified in Paragraph
AL03.C.

Services during out-of-town travel required of Engineer other than for visits to the Site or
Owner’s office.
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10. Preparing for, coordinating with, participating in and responding to structured independent
review processes, including, but not limited to, construction management, cost estimating.
project peer review, value engineering, and constructibility review requested by Owner: and
performing or furnishing services required to revise studies, reports. Drawings.
Specifications, or other Bidding Documents as a result of such review processes.

. Preparing additional Bidding Documents or Contract Documents for alternate bids or prices
requested by Owner for the Work or a portion thereof.

12. Determining the acceptability of substilule materials and equipment proposed during the
Bidding or Negotiating Phase when substitution prior to the award of contracts is allowed
by the Bidding Documents.

I3. Assistance in connection with Bid protests, rebidding, or renegotiating contracts for
construction, materials, equipment, or services, except when such assistance is required by
Exhibit F.

14. Providing construction surveys and staking to enable Contractor to perform its work other
than as required under Paragraph A1.05.A.6, and any type of property surveys or related
engineering services needed for the transfer of interests in real property: and providing other
special field surveys.

15, Providing Construction Phase services beyond the original date for final completion of the
Work.

16. Providing assistance in responding to the presence of any Constituent of Concern at the
Site, in compliance with current Laws and Regulations.

17. Preparing and furnishing to Owner Record Drawings showing appropriate record
information based on Project annotated record documents received from Contractor.

18. Preparation of operation and maintenance manuals.

19. Preparing to serve or serving as a consultant ar witness for Owner in any litigation,
arbitration, or other dispute resolution process related to the Project.

20. Providing more extensive services required to enable Engineer to issue notices or
certifications requested by Owner.

21. Other services performed or furnished by Engineer not otherwise provided for in this
Agreement.

A2.02 Additional Services Not Requiring Chwner s Written Authorization

A, Engineer shall advise Owner that Engineer is commencing to perform or furnish the Additional
Services of the types listed below. For such Additional Services, Engineer need not request or obtain
specific advance written authorization from Owner. Engineer shall cease performing or furnishing such
Additional Services upon receipt of written notice from Owner.
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L. Services in connection with Work Change Directives and Change Orders to reflect changes
requested by Owner.

o

Services in making revisions to Drawings and Specitications occasioned by the acceptance
of substitute materials or equipment other than “or-equal™ items: and services after the
award of the Construction Contract in evaluating and determining the acceptability of a
substitution which is found to be inappropriate for the Project or an excessive number of
substitutions.

Services resulting from significant delays, changes, or price increases occurring as a direct
t= - = =
or indirect result of materials. equipment, or energy shortages.

tad

4. Additional or extended services during construction made necessary by (1) emergencies or
acts of God endangering the Work, (2) the presence at the Site of any Constituent of
Concern. (3) Work damaged by fire or other cause during construction, (4) a significant
amount of defective. neglected, or delayed work by Contractor, (3) acceleration of the
progress schedule involving services beyond normal working hours, or (6) default by
Contractor.

Services (other than Basie Services during the Post-Construction Phase) in connection with
any partial utilization of any part of the Work by Owner prior to Substantial Completion.

Ln

6. Evaluating an unreasonable claim or an excessive number of claims submitted by
Contractor or others in connection with the Work,

7. Services during the Construction Phase rendered after the date stated in A1,05.B.

Page 10 of 10 Pages
{Exhibit K — Amendment to Owner-Engineer Agreement) — Attachment 1}
EJCDC E-300 Standard Form of Agreement Belween Owner anid Engincer for Professional Services.
Copyright £2002 Nafional Socicty of Professional Engineers for EXCDC. Al rights reseryed.




PORT COMMISSION MINUTES
JUNE 18, 2009

EXHIBIT B
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The commission recognized Mr. David Vicknair, Project Manager
with Broaddus and Associates. Mr. Vicknair submitted project updates

as follows:
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&BROADDUS
A SSOCIATES

Davovarive Prowmer M AND Prasvnig

June 18, 2009

Long Beach Port Commission

RE: Project Updates

North Bulkhead Repairs*
- Issue NTP May 27, 2009.

- Contract duration 90 days.

- Construction completion August 25, 2009

- Pink Marine is contractor, contract award $37,200.00.

- Contractor has not submitted a pay application to date.

Katrina Pier Repairs/Fishing Piers*

- Issued NTP April 6™ 2009,
Contract duration 120.
- Construction completion August 4" 2009.
- Contractor Bay South, contract award plus change order $141,421.25,

Harbor Master Building

- Bid openJuly 7, 2009,

- Award July 21, 2009.

- lIssue NTP August 12, 2009.

- Contract duration 270 days

- Final Completion date May 9, 2010.

- Currently, there are 17 GC's holding plans and specs.

Dredging

- Bid Advertisement June 8, 2009.

- Bid Opening July 7, 2009.

- Award July 21, 2009.

- Issue NTP August 6, 2009.

- Construction duration 90 days.

- Construction completion November 10, 2009.
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5. Parking Lot and Road Paving*
- Low Bid Bond Paving Co for $268,857.81 out of Gulfport MS.

- Issued NTP April 1% 2009.

- Contract duration 90 days.

- Construction completion June 30™ 2009,

- Change order for Additional paving awarded on April 7" Aldermen agenda.
- Contract Amount plus one change order $309,027.81.

- Minimal work on East end of harbor left for final completion.

* See attached Photos
Please contact me at your convenience with any questions.

Best Regards,

DEZ

David A Vicknair

Project Manager
Broaddus and Associates
(228) 343-0221
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Discussion was held regarding dredging; however no action was

required or taken.
T AR A A A A AT A A A A A AT A HA K

The commission recognized Mr. David Ball, City Engineer/
Tidelands Project Manager, and discussion was held regarding the
submission of project requests for Tidelands Fiscal Year 2011 funding.
After considerable discussion, Commissioner Reed made motion
seconded by Commissioner Couvillon and unanimously carried to
approve the following projects for Tidelands FY 2011 funding:

Extend Southeast Fishing Pier

Maintenance Dredging

BIG (Boating Infrastructure Grant) Matching Funds
Raise Fuel Pump
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The commission recognized Mr. Justin Roland and Mr. Ronald
Roland, DBA Gulfport Fuel and Bait, Inc., prospective lessees for the
operation of a marine facility and bait shop in the Long Beach Harbor.
After extensive discussion, negotiations, and input from the potential
lessees and the City Attorney, no action was required or taken at this
time.

T A A A A AT A AR A

There came on for consideration retaining a Port Attorney; at which
time the commission recognized Mr. Cy Faneca, Mr. Bobby Long, and
Ms. Haley Broom, Attorneys At Law, with Dukes, Dukes, Keating &
Faneca, P.A., 2909 13t Street, Sixth Floor, P.O. Drawer W, Gulfport, MS
39502. Discussion was held; no action required or taken at this time.

-

It was the consensus of the commission to table the

towing/storage contract until the next meeting.
e e

There came on for discussion the status of the berthing
agreements at the harbor; specifically those slip lessees that have failed
to comply with the requirement of signing the June, 2008, revised
berthing agreement and providing proof of required insurance coverage.
After considerable discussion, Commissioner Couvillon made motion
seconded by Commissioner Purchner and unanimously carried to direct
City Attorney James C. Simpson, Jr. to draft a letter to be sent via
certified mail to those lessees not in compliance with the aforesaid
requirements, stating that failure to comply immediately will result in a
slip rent rate of $1.00 per foot of boat length per day after June 30, 2009,
loss of slip, and vessel subject to removal at owner’s expense.

T AR A AT A A A AT A A

It was the consensus of the commission to table the Master
Architectural Design until the next meeting.

T A A AR A A A AR

Commissioner Ehlers made motion seconded by Commissioner
Purchner and unanimously carried to approve the bills as listed on
Docket of Claims #HBR061609, as presented.

T A AR A A A A

Commissioner Kies and Commissioner Reed apprised the

commission on the status of CIAP and BIG, however no action was

required or taken.
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There was no action required or taken regarding the
Harbormaster’s report.
kkhkkhkkhkkhkkhkkhkkhkkhkhkhkhkhhkhkhkhkhkkhikhikhikhikkx
There being no further business to come before the Port
Commission at this time, Commissioner Ehlers made motion seconded
by Commissioner Purchner and unanimously carried to adjourn until the
next regular meeting in due course.
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APPROVED:

PHIL KIES, PRESIDENT

DATE:

ATTEST:

STACEY DAHL, DEPUTY CITY CLERK



